DOC Code: AP.PRE.REQ 
Under the Paperwork Reduction 




PTO/SB/33 (08-08) 
Approved for use through 09/30/2008. OMB 0651-0031 
United States Patent & Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Tpersons are required to respond to a collection of information unless it displays a valid OMB control number 

PRE-APPEAL BRIEF REQUEST FOR REVIEW Docket Number (Optional) 

060282.00282 



I hereby certify that this correspondence is being 
deposited with the United States Postal Service with 
sufficient postage as first class mail in an envelope 
addressed to "Mail Stop AF, Commissioner of Patents, 
P.O. Box 1450, Alexandria, VA 22313-1450" [37 CFR 
1.8(a)] 



on 



Signature 



Typed or printed 
Name 



Application Number: 
10/517,448 

Filed: December 9, 2004 



First Named Inventor: 



Klaus Ingemann PEDERSEN 



Art Unit: 2442 



Examiner: Jeffrey L. Nikerson 



Applicant requests review of the final rejection in the above-identified application. No amendments are 
being filed with this request. 

This request is being filed with a Notice of Appeal. 

The review is requested for the reason(s) stated on the attached sheet(s). 
Note: No more than five (5) pages may be provided. 



I am the 



□ 
□ 



Applicant/Inventor. 



assignee of record of the entire interest. 
See 3 7 CFR 3 .7 1 . Statement under 
37 CFR 3.73(b) is enclosed (Form PTO/SB/96) 

Attorney or agent of record. 
Registration No. 58.823 

I | Attorney or agent acting under 37 CFR 1 .34. 
Registration Number if acting under 37 CFR 1.34 . 



Signature 



Kamran Emdadi 



Typed or printed name 
703-720-7822 



Telephone number 



May 26. 2009 



Date 



NOTE: Signatures of all of the inventors or assignees of record of the entire interest or their representative(s) are 
required. Submit multiple forms if more than one signature is required, see below*. 



□ 



♦Total of 



forms are submitted. 



This collection of information is required by 35 U.S.C. 132. The information is required to obtain or retain a benefit by the public which is to file (and 
by the USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.1 1, 1.14 and 41.6. This collection is estimated to 
take 12 minutes to complete, including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending 
upon the individual case. Any comments on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be 
sent to the Chief Information Officer, U.S. Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 223 13-1450. 
DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Mail Stop AF, Commissioner for Patents, P.O. Box 1450, 
Alexandria, VA 22313-1450. 

If you need assistance in completing the form, call 1-800-PTO-9199 and select option 2. 



IN THE UNITED STA' 




PATENT AND TRADEMARK OFFICE 



In re the Application of: 



Confirmation No.: 8648 



Klaus Ingemann PEDERSEN et 



Art Unit: 2442 



Application No.: 10/517,448 



IjTBfr gg^ Examiner: Jeffrey L. Nickerson 
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For: METHOD, SYSTEM AND NETWORK ENTITY, FOR ADAPTIVE RESERVATION OF 
CHANNELIZATION CODES AND POWER 



In accordance with the Pre-Appeal Brief Conference Pilot Program guidelines set forth in the 
July 12, 2005 Official Gazette Notice, Applicants hereby submit this Pre-Appeal Brief Request for 
Review of the final rejections of claims 73, 79-83, 89-93, 97 and 101 in the above identified 
application. Claims 73, 79-83, 89-93, 97 and 101 were finally rejected in the Office Action dated 
November 26, 2008. Applicants filed a Response to the Final Office Action on February 26, 2009, and 
the Office issued an Advisory Action dated May 19, 2009 maintaining the final rejections of claims 73, 
79-83, 89-93, 97 and 101. Applicants hereby appeal these rejections and submit this Pre-Appeal Brief 
Request for Review because the rejections contain clear errors. 

Claims 73, 79, 82, 83, 89, 92, 93 and 101 were rejected under 35 U.S.C. § 103(a) as being 
unpatentable over Gopalakrishnan (U.S. Patent Publication No. 2004/0110101) in view of Chheda 
(U.S. Patent Publication No. 2003/0231586), Weinberg (U.S. Patent No. 5,138,311) and Minn 
(Dynamic Assignment of Orthogonal Variable-Spreading-Factor Code in W-CDMA) August, 2000. 
This rejection contains clear errors and must be withdrawn because the combination of references do 
not disclose all of the features recited in the pending claims. 

Gopalakrishnan generally discloses a system providing data rate determination. Available 
power fraction and available Walsh codes in each active leg are dynamically changing over time. 
Applicants note that Gopalakrishnan generally relates to a conventional technique in which the rate is 
adapted based on a combined resource of levels at each cell (i.e., power and code space). 

As admitted in the Office Action (beginning at the bottom of page 6 of the Final Office Action 
dated November 26, 2008), Gopalakrishnan does not contain any disclosure of various features recited 
in the claims, for example, there is no disclosure of adjusting allowed power, and measuring channel 
metrics that include an average transmitted power of a channel, a relative activity factor, and a 
weighted code blocking rate. The Office Action then relied on Chheda as allegedly disclosing 
adjusting allowed power. 

Chheda relates to maximizing the number of communication sessions in a telecommunications 
network that includes multiple protocols that each utilize a certain number of codes and a certain 
amount of power. The desirability of each protocol may vary depending on the number of codes and 
the amount of power available. A code usage level and a power usage level for the network are 
obtained and compared to determine whether the network is using a higher percentage of the available 
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codes or a higher percentage of the available power. If a higher percentage of codes are in use, a new 
session may be established using a protocol that uses relatively few codes but more power. Likewise, 
if a higher percentage of power is in use, the new session may be established using a protocol that uses 
relatively little power but more codes. 

The Office Action then admitted that neither Gopalakrishnan nor Chheda discloses or suggests 
measuring various channel metrics to include measuring a relative activity factor of a channel that 
defines the ratio between silence and activity of the channel during an observation period, and a 
weighted code blocking rate defining a relative time during an observation period in which a larger bit 
rate than the bit rate actually allocated could have been allocated to a user equipment (see page 8, lines 
1-7 of the Final Office Action). The Office Action then proceeded to rely on Weinberg and Minn to 
cure those admitted deficiencies of Gopalakrishnan and Chheda. Applicants submit that Weinberg and 
Minn fail to cure the deficiencies of Gopalakrishnan and Chheda with respect to any of the 
independent claims 73, 83, 93, 97 and 101. 

Weinberg discloses a communication system that includes an input (202) for requesting and 
receiving a first message information format, and for requesting and receiving a second message 
information format. The system also includes a controller (210) for detecting a measure of 
communication activity and for comparing the measure of communication activity to a threshold that is 
adaptable by the controller (210) as a function of the communication activity. The communication 
system accepts the first message information format when the measure of communication activity is 
below the threshold (604, 610, 606, and 608), and accepts the second message information format 
when the measure of communication activity is above the threshold (604, 610, 612, 614, and 616). 

The Office Action specifically referenced Weinberg at FIGS. 4A-4B, column 8, lines 1-30, and 
column 2, lines 54-column 3, line 3, as allegedly disclosing "identifying relative times of metrics of a 
channel during an observation period" and "wherein a metric is the ratio of silence and activity." 
Applicants disagree and submit that Weinberg relates to scheduling network resources (i.e., timing 
transmission of a message) and not to using the relative activity level to adjust power. Weinberg also 
does not relate to observing any of the downlink channels, as recited in certain embodiments of the 
present invention. 

In particular, Weinberg does not relate to a root spreading factor or allowed power, and does 
not disclose a measurement of a ratio between silence and activity of a physical downlink shared 
channel during the observation period. Weinberg does not disclose or suggest "adaptive setting 
reservation of channelization codes or allowed power for a downlink shared channel based on 
parameters for a minimum allowed spreading factor or an allowed power level... measuring an average 
transmitted power of a physical downlink shared channel... measuring a relative activity factor of the 
physical downlink shared channel, the relative activity factor defining the ratio between silence and 
activity of the physical downlink shared channel during an observation period", as recited, in 
indepenent claim 73 and similarly in independent claims 83, 93, 97 and 101. 

Referring to column 8, lines 1-12 and lines 51-61 and column 9, lines 21-38 of Weinberg, it is 
disclosed that: 

"Referring to FIGS. 4A and 4B, two timing diagrams illustrate possible paging 
channel utilizations for the exemplary paging system. Channel activity 400, in FIG. 
4A, may be relatively high as compared to idle time 402 for the paging system 
channel, indicting a busy paging system. Moreover, channel activity 410 relative to 
idle time 412, in FIG. 4B, represents a relatively low paging system channel 
utilization. Hence, the ratio of active (400 and 410) to idle (402 and 412) times for the 
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exemplary paging system may serve to indicate the level of communication activity 
for the available system resources.... 

Therefore, an inventive paging terminal 200 may be able to better manage the 
available paging system resources (e.g., memory 224 and 232; and paging channel 
activity 400 and 410) by using the peak-period time interval as a performance criteria, 
and therefore, receiving and accepting those incoming page requests having message 
formats that optimally consume the available resources during the respective time 
intervals. In this fashion, more paging traffic may be handled with the existing system 
resources , as wall be more fully discussed below.... 

If the requested pager address and message format is a "short" message format, the 
page is normally accepted and processed (604, 606, and 608). However, a requested 
"long" message format (i.e., determined to be an inefficient use of the available 
system resources) requires measuring the current level of communication activity 
(e.g., memory utilization, paging channel utilization, and/or detection of a peak- 
period time interval), and comparing the measure of communication activity to a 
threshold 610. The threshold level of activity may be either predetermined (e.g., 90% 
of memory in use, 80% of paging channel utilization, or within a peak-period time 
interval), or the threshold may be adaptively set by the paging terminal controller 
210, as is more fully hereinafter discussed. Hence, if the measure of communication 
activity is determined at or below the threshold 610, the page request is accepted and 
processed (606 and 608). When the measure of communication activity is determined 
above the threshold 610, the "long" message format is unacceptable under those 
conditions ." 

As may be clearly observed from the above-noted excerpt of Weinberg's disclosure, Weinberg is 
related to a different set of communication activity and operating procedures than those recited in the 
pending claims. The message formats are determined to be either short or long, and depending on this 
distinction, the page may or may not be accepted and/or processed. Weinberg may describe detecting 
a communication activity, but since Weinberg is silent regarding any physical downlink shared 
channel, Weinberg cannot suggest measuring a relative activity factor of the physical downlink shared 
channel (i.e., a ratio between silence and activity of a physical downlink shared channel during the 
observation period). In addition, Weinberg also cannot suggest using a measurement to adjust a root 
spreading factor and/or an allowed power for the downlink shared channel. In this fashion, more 
paging traffic may be handled with the existing system resources. 

In addition to the above-noted deficiencies of Weinberg, it has already been admitted in the 
Office Action that Gapalakrishnan, Chheda and Weinberg together still fail to disclose "measuring a 
weighted code blocking rate, the weighted code blocking rate comprising a relative time during an 
observation period in which a larger bit rate than an actually allocated bit rate could have been 
allocated to a user equipment according to a link adaption criteria for controlling the downlink shared 
channel" as recited in indepenent claim 73 and similarly in independent claims 83, 93, 97 and 101. 
With respect to this feature, the Office Action relied on Minn. Applicants disagree that Minn cures the 
deficiencies of Gapalakrishnan, Chheda and Weinberg with respect to the pending claims. 

Referring to Minn, an optimal dynamic code assignment (DCA) scheme is proposed that 
reassigns codes in variable spreading factor codes (OVSF) of a CDMA-based system such that code 
blocking is completely eliminated. This scheme is aimed at minimizing the number of OVSF codes 
that must be reassigned to support a new call. The optimal criterion is based on the fact that control 
signaling overhead and system complexity are reduced by minimizing the number of OVSF codes that 
must be reassigned while calls are in progress. The quantization constraint on the available data rates 
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in an OVSF-CDMA system may be removed by applying medium-access techniques such as "time 
slotting" and "pseudorandom time hopping" (see paragraph four of Section I (introduction)). 

The remainder of Minn's paper is organized as follows. In Section II, the generation of 
orthogonal Walsh codes is described by using a code-tree structure [7], and code blocking is also 
discussed. In Section III, a proposed dynamic code assignment (DCA) scheme is introduced and 
proven to be optimal in minimizing the number of reassigned OVSF codes. In addition, a suboptimal 
DCA scheme of less computational complexity is also introduced, (see page 1429, right column, last 
paragraph of Minn). 

Minn describes code blocking in general as a condition that blocks a new call even though the 
system has excess capacity to support the rate requirement of the call (see page 1431, right column, 
last paragraph of Section II of Minn). Minn further describes a dynamic code assignment technique 
that may alleviate some of the constraints experienced by call blocking. Minn simply fails to disclose 
the operations of measuring a weighted code blocking rate and using that blocking rate to adaptively 
adjust a root spreading factor and/or an allowed power for the downlink shared channel. The general 
statements and design considerations disclosed in Minn regarding dynamic code assignment are not 
comparable to the features recited in the pending claims. 

Minn does not disclose or suggest "measuring a weighted code blocking rate, the weighted 
code blocking rate comprising a relative time during an observation period in which a larger bit rate 
than an actually allocated bit rate could have been allocated to a user equipment according to a link 
adaption criteria for controlling the downlink shared channel" as recited in indepenent claim 73 and 
similarly in independent claims 83, 93, 97 and 101. Therefore, a combination of all cited references 
Gapalakrishnan, Chheda, Weinberg and Minn do not disclose or suggest the features of measuring a 
relative activity factor, measuring a weighted code blocking rate and adaptively adjusting a root 
spreading factor and/or allowed power for the downlink channel. 

For at least these reasons, claim 73 is allowable over the combination of Gapalakrishnan, 
Chheda, Weinberg and Minn. Similarly, independent claims 83, 93, 97, and 101, although patentably 
distinct from claim 73, also recite limitations related to measuring average transmitted power and a 
relative activity factor and are allowable over Gapalakrishnan, Chheda, Weinberg and Minn on a 
similar basis. Likewise, each of dependent claims 74-82, 84-92, 94-96, 98-100, and 102-104 are 
allowable as depending from an allowable claim, as well as for the separate limitations recited in these 
claims. Accordingly, the rejections of claims 73, 79, 82, 83, 89, 92, 93 and 101 contain clear errors 
and must be withdrawn. 

Claims 80, 81, 90 and 91 were rejected as being allegedly unpatentable over Gopalakrishnan, 
Chheda, Weinberg, Minn and further in view of U.S. Patent Publication No. 2002/0089952 (Cao). 
However, as described in greater detail below, the combination of Gopalakrishnan, Chheda, Weinberg, 
Minn and Cao fails to disclose each and every limitation recited in any of these pending claims. 

Cao relates to relates to packet transmission scheduling and specifically to UMTS packet 
transmission scheduling. It is an object of the invention to provide an improved method for packet 
transmission scheduling, especially on downlink shared channels and an improved packet transmission 
scheduling system, both the improved method and the system especially adapted to be used for UMTS 
systems. 

Thus, Cao does not make up for the above-described limitations in Gopalakrishnan, Chheda, 
Weinberg and Minn since Cao does not teach or suggest "measuring a weighted code blocking rate, the 
weighted code blocking rate comprising a relative time during an observation period in which a larger 
bit rate than an actually allocated bit rate could have been allocated to a user equipment according to a 
link adaption criteria for controlling the downlink shared channel 55 as recited in indepenent claim 73 
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and similarly in independent claims 83, 93, 97 and 101. For at least these reasons, independent 
claims 73 and 83 are allowable over the combination of Gopalakrishnan, Chheda, Weinberg, Minn 
and Cao. Likewise, dependent claims 80, 81, 90 and 91 should therefore also be allowable over the 
combination of Gopalakrishnan, Chheda, Weinberg, Minn and Cao. These rejections contain clear 
errors and must be withdrawn. 

Claim 97 was rejected as being allegedly unpatentable over Chheda, Weinberg and further in 
view of Minn. This rejection contains clear errors and must be withdrawn. 

As noted in detail above, Min does not disclose or suggest "a weighted code blocking rate, the 
weighted code blocking rate representing the relative time during an observation period in which a 
larger bit rate than an actually allocated bit rate could have been allocated to a user equipment 
according to a link adaption criteria for controlling the downlink shared channel" as recited in 
indepenent claim 97 

Minn simply fails to disclose the operations of measuring a weighted code blocking rate that 
represents the time during an observation period in which a larger bit rate than actually allocated could 
have been allocated. Minn does not disclose that a larger bit rate was a possibility and that it could 
have been allocated. Minn also does not disclose that the user equipment could have been provided 
this larger bit rate according to a link adaption criteria to control the downlink shared channel. The 
general statements and design considerations disclosed in Minn regarding dynamic code assignment 
are not comparable to the features recited in the pending claims. This rejection is clearly improper and 
must be withdrawn for failing to properly address the claim recitations of independent claim 97. 

As discussed above, each of the pending claims 73-104 recites subject matter which is neither 
disclosed nor suggested in any of the cited references. Applicants submit that the recited subject 
matter is more that sufficient to render the invention non-obvious to a person of ordinary skill in the 
art. Therefore, claims 73-104 should be allowed in view of the above remarks since each of the 
alleged rejections contain clear errors. 

Reconsideration and withdrawal of the rejections, in view of the clear errors in the Office 
Action, is respectfully requested. In the event this paper is not being timely filed, the applicants 
respectfully petition for an appropriate extension of time. Any fees for such an extension together with 
any additional fees may be charged to Counsel's Deposit Account 50-2222. 

Respectfully submitted, 



Kamran Emdadi 
Registration No. 58,823 
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